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MAY THE PARTIES TO A CONTRACT CON- 
FER ON THE COURT POWER TO IN- 
CREASE OR DIMINISH THE AMOUNTS 
PAYABLE UNDER THE CONTRACT? 








It always strikes the general student 
of the law as being anomalous when 
a court of general jurisdiction declares 
that it is without jurisdiction to hear 
and determine a particular case in the ab- 
sence of any statute limiting such jurisdic- 
tion. The old maxim, ubi jus, ibi remed- 
ium, has always conveyed the idea that any 
controversy between parties against whom 
the court can properly direct its process, can 
be determined ; that there exists somewhere 
(in nubibus we suppose) a vast storehouse 
of principles of natural justice upon which 
the common law and equity judges have a 
right to draw, so inexhaustible and so vari- 
ous in its assortment of principles, that no 
case is without some rule to determine the 
primary rights of the parties, nor without 
some remedy to enforce such rights. 


We understand clearly enough that a 
court may be without jurisdiction over the 
parties against whom it is powerless to di- 
rect its process. We can understand clear- 
ly enough that the court may prescribe cer- 
tain rules defining the remedial rights by 
which primary rights are enforced so that 
4 particular pleading may, by failing to ob- 
serve such rules, fail to state a cause of ac- 
tion. But these considerations do not af- 
fect the real jurisdicton of the cause—the 
duty to declare and enforce some rule that 
will settle any controversy likely to arise 
between individuals—but go merely to the 
machinery of the court and its inability to 
work under certain conditions. 

These reflections have been called forth 
by the recent case of Stoddard v. Stoddard 
(61 N. Y. L,. J< 319, April 25, 1919), a 
case which caused the court to split three 





to two, and in which three opinions were 
filed. 

The plaintiff is a lawyer whose care- 
fully drawn agreement of separation with 
his wife gave rise to the problem that has 
puzzled the court. He and his wife, desir- 
ing to live separate, executed an agreement 
providing that he should pay her $700 per 
month for the support of herself and two 
children, who are given into the wife’s cus- 
tody. There were many clauses in this 
agreement carefully safeguarding the per- 
sonal and property rights of all the parties 
concerned which do credit to their author, 
himself an expert conveyancer of the City 
of New York.. But it is the twelfth para- 
graph of this agreement that caused all the 
difficuity, and it provided as follows: 

“Twelfth. In the event that there should 
be any material change in the circumstances 
of either of the parties hereto, either party 
shall have the right to apply to any court 
of competent jurisdiction for a modifica- 
tion of the provision herein regarding the 
amounts to be paid hereunder by the party 
of the first part to the party of the second 
part hereto.” 

Plaintiff in the present proceedings sets 
out the fact that since the war real estate 
transactions in ‘New York have become so 
infrequent that the income from his prac- 
tice fell off so greatly (more than one-half) 
that he was not averaging $1000 per month 
and in some months not much more than 
sufficient to pay the wife’s allowance and 
he’ asks the court to reduce the amount 
provided for in the contract under the au- 
thority given by section 12 of the separa- 
tion agreement. 

The majority of the court wrestles with 
this problem in a very floundering manner. 
It takes hold of the question from every con- 
ceivable angle only to find itself blocked by 
its own reasoning. ‘What kind of an ac- 
tion is this?” asks the court. “Apparently,” 
says the court, “it is a suit for a rescission 
of the contract, but no ground for rescission 
is stated” and the court drops that point of 
approach. Then the court suggests that 
possibly it is a suit for specific perform- 
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ance, but “the only specific performance 
that I can see,” declared Justice Clark, who 
wrote the majority opinion, “is that the 
court should be specifically required to ‘fix 
according to the course and practice of this 
court in matrimonial actions, having in view 
the financial resources of the plaintiff and 
defendant, the amount which should be paid 
by the plaintiff to the defendant for mainte- 
nance of herself and children.’ But this is 
an attempt to confer jurisdiction upon the 
court not vested in it by the law.” 


Then the court reaches what we believe 
to be the heart of the question and declared 
that section 12 attempts to give the court the 
same jurisdiction to control amounts pay- 
able for support of wife under a contract for 
separation as the courts have by statute un- 
der decrees of separation. This, said the 
court, is equivalent to increasing the juris- 
diction of the court which the parties are 
powerless to do. (Meacham v. Railroad, 
211 N. Y. 346.) 
the cases which hold that parties cannot con- 
fer jurisdiction upon arbitrators to the ex- 
clusion of the courts, wholly ignoring the 
fact that in England and in some recent 
cases this ridiculous doctrine is abandoned 
on the ground that parties have a right to 
provide any means they desire to settle their 
(See Cohen’s Commercial 
Arbitration and the Law.) The court rea- 
sons from this that if parties cannot dimin- 
ish the court’s jurisdiction, they cannot in- 
crease it. : 


Here the court discusses 


controversies. 


Then the court looks at the suit as a 
matrimonial action but turns away from 
this alternative as hopeless as ever in its 
search for a solution, saying: 


“This is not a matrimonial action. I do 
not understand how a party can confer pow- 
er upon the court in an action not matri- 
monial to act ‘according to the course and 
practice of this court in matrimonial ac- 
tions.’ Title 1 of chapter 15 of the Code 
of Civil Procedure is entitled ‘Matrimonial 
Action,’ and it provides in article first for 
an action to annul a void or voidable mar- 
riage; in article second, for an action for 
divorce, and in article third, for an action 





for a separation. It is obvious that the 
action at bar comes under none of these 
articles.” 

The court then reaches the despairing 
conclusion that “the facts set forth in the 
complaint do not constitute a course of ac- 
tion known to the law.” 


While it is said that fools will enter 
where angels would fear to tread, we con 
fess to a feeling of surprise that the court 
should not have considered this a case 
the enforcement (not correction or 
rescission) of a simple contract. In many 
cases parties to a contract may be uncer- 
to future conditions or stip- 
ulations in the contract especially in relation 
to the payment of money. In such cases they 
usually provide that amounts so payable 
shall be determined by certain tests—let us 
say, for instance, one-tenth of the net pro- 
ceeds or one-tenth of the amount of the 
gross expenditure under a building con- 
tract. Surely in the principal case the hus- 


for 


tain as 


band could have provided for a reduction of 
the amount payable whenever his income 
should be reduced to an amount less than 
$1000 per month. Instead of doing that 
the parties provided that the amount pay- 
able in the future should be reduced at 
any time in accordance with the well-known 
rules governing matrimonial actions. This 
was not an attempt to make the action on 
the contract a matrimonial action, but to 
provide the court with a test to measure 
the future amounts payable under the con- 
tract. 


Sometimes under similar conditions par- 
ties to a contract provide that amounts 
payable under uncertain future conditions, 
not capable of being fixed in presenti, shall 
be determined by arbitrators selected by the 
parties. ‘THe courts not only enforce such 
agreements in covenants for the renewal of 
a lease or in contracts for sale of real es- 
tate, but will themselves fix the amounts 
payable in such cases if the arbitrators 
fail to reach a decision or one of the parties 
refuses to appoint arbitrators. (Joy v. St. 
Louis, 138 U. §. 1.) 
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If the court will enforce provisions for 
determining future amounts payable under 
a contract, by arbitrators, or in default of 
which, will themselves fix the amount, why 
may not parties to a contract provide that 
the court shall be the arbitrator of the rea- 
sonableness of the future payments to be 
made. What is there about such a provision 
that is unusual? In the principal case both 
parties had in contemplation a possible in- 
crease or a possible reduction in the amounts 
payable for their support. They were both 
willing to have the court fix this amount and 
the court in undertaking to do for the par- 
ties what they have expressly asked the 
court to do in fixing the amount due and 
payable under a contract is not asserting 
some new or strange jurisdiction, but is 
merely specifically enforcing a contract ac- 
cording to the intention of the parties them- 
selves. 








NOTES OF IMPORTANT DECI- 
« SIONS. 





DISTRIBUTING GAS RECEIVED FROM 
COMPANIES OPERATING OUTSIDE OF THE 
STATE NOT INTERSTATE COMMERCE.— 
Just when articles which are part of inter- 
state commerce become a part of intrastate 
commerce and subject to state regulation is 
not always a problem easy of solution. An 
interesting case involving this question has 
recently been decided by the Supreme Court 
of the United States. Public Utilities Com- 
mission of Kansas v. Landon, 39 Sup. Ct. Rep. 
268. 


In this case the Kansas Natural Gas Com- 
pany, which operated wells in Kansas and 
Oklahoma and shipped the gas to Kansas and 
Missouri, passed into the hands of receivers, 
who, upon taking office, put in force a higher 
schedule of rates to conswmers, on the ground 
that the former rates were non-compensatory. 
The receivers, however, did not own the mains 
and franchise in the various cities, but deliv- 
ered the gas to local companies, who settled 
for it at a rate of two-thirds of the gross rev- 
enue, The receivers claimed under this agree- 
ment the right to fix the rates to the consumer. 
The Public Service Commission of Kansas 





thought otherwise and the receivers sought and 
secured from the federal court an order en- 
joining the commission from enforcing their 
own rates. In reversing the judgment of the 
lower court, the Supreme Court said: 


“But in no proper sense can it be said, under 
the facts here disclosed, that sale and delivery 
of gas to their customers at burner-tips by 
the local companies operating under special 
franchises constituted any part of interstate 
commerce. The companies received supplies 
which had moved in such commerce and then 
disposed thereof at retail in due course of 
their own local business. Payment to the re- 
ceivers of sums amounting to two-thirds of 
the product of these sales did not make them 
integral parts of their interstate business. In 
fact, they lacked authority to engage by agent 
or otherwise in the retail transactions carried 
on by the local companies. Interstate com- 
merce is a practical conception and what falls 
within it must be determined upon considera- 
tion of establshed facts and known com- 
mercial methods. (Rearick v. Pennsylvania, 
203 U. S. 507, 512, 27 Sup. Ct. 159; Pipe Line 
Cases, 234 U. S. 548, 560, 34 Sup. Ct. 956). 
The thing which the receivers actually dig 
was to deliver supplies to local companies. 
Exercising franchise rights, the latter dis- 
tributed and sold the commodity so obtained 
upon their own account and paid the receivers 
what amounted to two-thirds of their receipts 
from customers. Interstate movement ended 
when the gas passed into local mains. The 
court below erroneously adopted the contrary 
view, and upon it rested the conclusion that 
the public commissions were interfering with 
establishment of compensatory rates by the 
receivers in violation of their rights under the 
Fourteenth Amendment. 

“The challenged orders related directly to 
prices for gas at burner-tips and only indirect- 
ly to the receivers’ business. They were under 
no compulsion to accept unremunerative 


{ prices; even the original supply contracts had 


not been adopted and were subject to rejection. 
(See Newark Natural Gas & Fuel Co. v. 
Newark, 242 U. S. 405, 37 Sup. Ct. 156.)” 





DOES A WRITTEN DECLARATION OF 
TESTATOR TO HIS ATTORNEY TO DE- 
STROY HIS WILL AMOUNT TO A REVOCA- 
TION?—What is sufficient to constitute a revo- 
cation of a will is not altogether an easy ques- 
tion to determine. Destruction by the testator 
with intent to revoke will constitute a revoca- 
tion, Also, a new will, or a document prepared 
with the same formality as a will for the pur- 
pose of declaring the revocation of the will will 
have that effect. But what effect shall be 
given to an order of a testatrix on her attorney 
to destroy a certain will where such order is 
in writing and signed by witnesses, complying 
in these respects with the formalities required 
for executing a will? This was the case re- 
cently presented to the Surrogate’s Court of 
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New York City in the case of In the Matter 
of McGill, 61 N. Y. L. J. 275. 

In this case, testatrix made a will giv- 
ing her property to one Thomas A. 
Hart. Two days before her death she sent 
her attorney, O’Kennedy, a writing, signed by 
two witnesses, which was addressed to her at- 
torney and read: “Dear Friend: Please de- 
stroy the will I made in favor of Thomas Hart. 
Margaret McGill.” O’Kennedy was in a hos- 
pital when this document arrived and before 
he could carry out the wishes of his client, the 
latter had passed away. The afternoon of her 
death he had intended to bring the will to his 
client and destroy it in her presence, as re- 
quired by the New York law. The distributees 
of the testatrix sought to show that this docu- 
ment was a testamentary revocation, and the 
court’s answer was as follows: 


“If the decedent intended to revoke the will 
by executing the instrument in question, why 
was the document directed to O’Kennedy, and 
why did she ask him to destroy it? The 
physical destruction of the instrument would 
add nothing to the effect of the revocation. 
If the instrument revoked the will nothing that 
was done to the document could in any way 
have the slightest effect upon its further valid- 
ity. As a testamentary distribution recogniz- 
able in law it would have ceased to exist the 
moment the instrument of revocation was exe- 
cuted. Let us assume that this document had 
been destroyed by the testatrix after she exe- 
cuted it and before its delivery to O’Kennedy. 
Would anyone argue that the will was of no 
further validity? Yet, if the instrument ef- 
fectuated the revocation of the will, its subse- 
quent destruction would not reinstate the will. 

“It may perhaps be asked what was the 
necessity of witnessing this instrument if it 
was only a letter and not a document declar- 
ing a revocation as provided by statute. The 
decedent evidently thought that ~O’Kennedy 
had a right to destroy the will even after her 
death, and it might well be that she had the 
two persons sign in order to satisfy O’Kennedy 
that her signature to the paper was genuine. 
If there had been something in the nature of 
an attestation clause attached, there might be 
some force in the contention that the signing 
of the two witnesses was an indication that 
the decedent intended by the document itself 
to revoke the will. But without such a clause 
I do not think that the fact that it bears the 
signaure of two witnesses is inconsistent with 
the holding that the paper was a written direc- 
tion to destroy and not an instrument declar- 
ing a revocation of the will.” 


This is a point on which there are very few 
authorities. In England there is a decision 
which holds that a letter directing a person 
“to go and get” another’s will and “burn it” is 
a writing declaring an intention to revoke a 
will. ‘In re Goods of Durrance, L. R. 2 P. & D. 
406. See also to same effect, In re Eyre, 2 
Irish Rep. (1905) 540. In England, however, 





the statute provides that a will is revoked by 
an instrument “declaring an intention to re- 
voke.” In New York, the statute required an 
instrument “declaring such revocation.” 
Apparently the only American case is that 
of Tynan v. Pachal, 27 Tex. 86, referred to in 
51 Tex. 79. There the decedent had written 
a letter to a witness who was called on the 
trial, stating that the decedent’s agent would 


deliver a trunk to the witness containing his - 


books and papers, in which the witness would 
find a will; that he understood that his broth- 
er’s widow had married again, and he wished 
the witness to take the will and destroy it, as 
he did not wish her to have any of his land. 
The court, in speaking of this letter and its 
effect, wrote as follows: “Appellants insist 
that the letter of the decedent to his attorney 
in fact, Smith, directing him to destroy his 
will, operated ipso facto as an immediate re- 
vocation of it. It is plausibly and ingeniously 


urged that this letter was a declaration in writ-- 


ing by the testator, written wholly by himself, 
directing its cancellation. We cannot, how- 
ever, yield our assent to this position. The 
leading rule to guide in determining the con- 
struction to be placed upon all acts as well as 
instruments, and more especially those of a 
testamentary character, is the intention of the 
parties. Did the decedent intend by this letter 
to his attorney an immediate &xercise of his 
right to revoke his will by an instrument in 
writing executed in the same manner necessary 
for publishing a new will? The testimony of 
the witness does not induce the belief that this 
is the fair- or reasonable construction of the 
letter. Such was not the construction placed 
upon it by the witness, to whom it was direct- 
ed, or by the writer of it himself. The mani- 
fest intention of the writer and clear import 
of the letter were that the attorney to whom 
it was directed should revoke the will by its 
cancellation or destruction. And in such cases 
it is not denied that the will remains in force 
unless the cancellation or destruction is car- 
ried into effect.” 





STAMPING A CHECK “PAID” IS NOT SUCH 
AN ACCEPTANCE BY THE BANK AS WILL 
PREVENT THE DRAWER FROM COUNTER- 
MANDING IT.—Banks have their peculiar 
rules and customs which are not always con- 
sistent with rules to which the law adheres. 
In the recent case of Hunt v. Security State 
Bank, 179 Pac. 248, the plaintiff sought to re- 
cover from defendant the value of a check paid 
after he had stopped payment thereon. The 
bank vigorously contended, that one hour, be- 
fore it had received plaintiff's order counter- 














XUM 





YLIM 





VoL. 88 


CENTRAL LAW JOURNAL 


357 








manding payment of the check, it had stamped 


pie check “Paid” and placed it upon a spindle 


which mutilated it and that such act on its 
part constituted an acceptance of the check, 
which rendered the bank liable to the holder of 
the check and operated as a charge against the 
depositor’s account, 


It is a well established rule of law that a 
check is not an assignment of a fund, but only 
an order which may be countermanded before 
acceptance or payment. Two questions there- 
fore arose in this case: 1st, Did the action of 
the bank amount to payment? 2nd, Did the 
stamping of the word “Paid” indicate an ac- 
ceptance? The first question was easily an- 
swered in the negative. In reply to the second 
question, the Supreme Court of Oregon said: 


“The plaintiff cannot recover if what was 
done by the defendant resulted in an accept- 
ance of the check. While we are accustomed 
to associate the word ‘acceptance’ with bills of 
exchange rather than with checks, for the rea- 
son that bills of exchange ordinarily con- 
template presentation for acceptance and ac- 
ceptance, and checks ordinarily contemplate 
presentation for payment and payment, and 
although there are points of difference between 
the two classes of instruments, yet it will tend 
to promote the harmony and preserve the in- 
tegrity of the Negotiable Instruments Act if 
we use the nomenclature employed by that 
statute. This act defines a bill of exchange, 
and it declares not only that ‘a check is a 
bill of exchange drawn on a bank payable on 
demand,’ but also that, ‘except as herein 
otherwise provided, the provisions of this act 
applicable to a bill of exchange payable on 
demand apply to a check.’ 


“Among the provisions applicable to bills 
of exchange, and therefore applicable to 
checks, is the one which states that ‘the ac- 
ceptance of a bill is the signification by the 
drawee of his assent to the order of the 
drawer.’ 

“The acceptance of a bill of exchange is 
usually evidenced by writing the word ‘ac- 
cepted’ on the face of the bill, and the certifi- 
cation of a check is usually effected by writ- 
ingvor stamping the word ‘good’ or ‘certified ;’ 
buf+he law does not require any particular 
form of word or words to constitute an accept- 
ance, and any words or expressions intended 
to be an acceptance by the bank will be suf- 
ficient. 

“The word ‘paid’ was stamped upon the 
check by the defendant. When determining 
whether this constituted an acceptance within 
the meaning of the law, we must not forget 
the essential difference between payment and 
acceptance. Payment ends the life of a check. 
Acceptance reinvigorates it. The word ‘paid’ 
tends to indicate, if it evidences anything, ex- 
tinction rather than rejuvenation of the check. 


‘ To the extent that it speaks at all, the word 


‘paid’ tells of what has been done rather than 
of what will be done. In Guthrie Nat’l Bank v. 
Gill (6 Okla. 560, 565, 54 Pac. 434, 436) it was 





decided that the word ‘paid’ stamped upon a 
draft ‘had no tendency to establish an accept- 
ance,’ because it did not evidence ‘an agree- 
ment or promise to do something.’ Stamping 
the word ‘paid’ did not of itself produce an 
acceptance of the check.” 








THE POSITION OF THE PROHIBI- 
TION AMENDMENT. 


The Prohibition Amendment is the first 
amendment to the Constitution which 
deals with the exercise of police power by 
the states. The Constitution itself con- 
tains no provision on this subject. It cre- 
ated a new government, gave to this gov- 
ernment certain powers, and imposed cer- 
tain restrictions upon the states. The 
amendments which have been adopted 
were mainly devised to protect the rights 
of individual citizens, and to prevent the 
infringement of them. ‘Two of these 
amendments, the 12th and the 16th, dealt 
respectively with the method of electing the 
President and electing Senators. Local 
self-government has hitherto been care- 
fully preserved, and was an essential part 
of the new Constitution. Thomas Jeffer- 
son in a letter to Madison, February 8, 
1786, thus expresses himself: 

“With respect to everything external, we 
be one nation only, firmly hooked together. 
Internal government is what each state 
should keep to itself.” 

Whatever their differences in regard to 
the powers to be intrusted to the general 
government, the Federalists agreed with 
the Democrats in devotion to the principle 
of local self-government. In the debates 
in Connecticut on the adoption of the Fed- 
eral Constitution, Oliver Wolcott said: 

“The Constitution effectually secures the 
states their several rights. It must secure 
them for its own sake, for they are the pil- 
lars which uphold the general system.” 

We have on this subject the authority 
of one of the authors of the Constitution ; 
who with Madison and Jay, united in the 
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composition of the Federalist, which ad- 
vocatéd, effectively, the ratification of our 
Constitution. Alexander Hamilton, in his 
speech in the convention of New York, 
used, the memorable language: 


“Were the laws of the Union to new- 
model the internal police of any state; 


were they to alter or abrogate at a blow the 


whole of its civil and criminal institutions ; 
were they to penetrate the recesses of do- 
mestic life and control’in all respects the 
private conduct of individuals, there might 
be more force in the objection; and the 
same Constitution which was happily cal- 
culated for one state, might sacrifice the 
welfare of another.” 


“The blow aimed at the members must 
give a fatal wound to the head; and the 
destruction of the states must be at once 
a political suicide. Can the national gov- 
ernment be guilty of this madness?” 


When, therefore, an organization at- 
tempts to make a radical change in this 
respect it is the right and the duty of citi- 
zens to scrutinize closely the process by 
which it is sought to fasten such a radical 
change upon unwilling states. The oppo- 
nents of this change are convinced that if 
adopted and enforced it would be harmful 
to religion, to morality, and to that respect 
for law which on the whole has charac- 
terized the American people. They have 
sought to defeat the proposed-amendment 
in two ways, one by a popular referendum 
in those states where the law permits this 
course ; two, by an appeal to the courts. 


In a previous number of the CENTRAL 
LAw JouRNAL,' Wayne B. Wheeler, the at- 
torney for the Anti-Saloon League, argues 
that a referendum on a Federal Amend- 
ment is not constitutional. 


His argument is based on a literal con- 
struction of the Constitution of the United 
States. This method has often been con- 
demned by the United States Supreme 
Court. It was, for example, argued in 


(1) 88 Cent. L. J. 266. 





McCulloch v. Maryland,? that the Consti- 
tution gave to Congress no express power 
to establish a bank and that the grant of 
power to Congress must be literally con- 
strued. But the court, following the argu- 
ment of Daniel Webster, held that, if the 
end be legitimate and within the scope of 
the Constitution, all means, which are ap- 
propriate and plainly adapted to this end 
and which are not prohibited, are lawful. 
This principle of construction has been 
followed ever since. It is an application 
of the Scriptural rule—“The letter killeth, 
but the spirit giveth life,” and of the old 
legal maximum, “Qui haeret in litera, haeret 
in cortice.’” He who sticks to the letter 
sticks in the bark, and never gets to the 
heart of the tree. 


For example, when the Constitution was 
adopted the electric telegraph was un- 
known. But it is well settled that the 
power given to Congress “to establish post- 
offices and post roads” empowered Con- 
gress to avail of the newly invented tele- 
graph and to authorize the placing of tele- 
graph poles and wires on highways and 
railroads which are declared to be post 
roads.® 


So it is well settled that the language, 
both of constitutions and statutes, is to be 
adapted to changing conditions as they 
arise, and is not to be limited to literal com- 
pliance with conditions existing at the time 
of the adoption of the Constitution or 
statute. The United States may now law- 
fully build steam frigates, submarines <ad 
aeroplanes, though such things were un- 
known in 1787. 


In the Mayor v. Harlem Bridge Co.,‘ 
the New York Court of Appeals held that 
a statute requiring a railroad company to 
“keep the surface of the street inside the 
rails and for one foot outside thereof in 


(2) 4 Wheaton 316. 

(3) The most recent of these cases is the 
Town of Essex v. New England Tel. Co., 239 
U. S. 313: S. Cc. 36 S.C. R. 102. 

(4) 186 N. Y. 304. : 





XUM 





~— wy ee wee 


ss 8 Vw me 


oo 





XUM 


VoL. 88 


CENTRAL LAW JOURNAL 359 








_good and proper order and repair” should 


be construed with reference to improve- 
ments in paving introduced after the pas- 
sage of the act. Many authorities are cited. 
It was therefore held that the company 
could lawfully be required to pave with a 
style of paving introduced by the city after 
the enactment of the statute. 


In applying these decisions to the con- 
struction of Article V of the Federal Con- 
stitution, it is admitted that an amend- 
ment must be ratified by the state legisla- 
tures. But it is equally true that the Con- 
stitution of the United States does not 
define the word legislature. Each state 
must do that for itself. Each state, more- 
over, is free to regulate the action of its 
own legislature. When, therefore, the peo- 
ple of a state determine that any action 
of the legislature may be rescinded by a 
popular vote on a referendum, this re- 
quirement becomes a part of the legislative 
procedure, just as much as the require- 
ment of a concurrent vote of two houses. 
No one would pretend that ratification by 
one house of a bicameral legislature would 


suffice. It is equally competent for the 
people of a state to provide the referen- 


dum, which, when invoked, becomes an 
essential part of legislative action. With- 
out that sanction the vote in the legislature 
is ineffective. 


Abuse from the attorney for the Anti- 
Saloon League has no terrors for the Bar 
of America—it reminds us of the advice 


Yven by Ketcfium and Cheatham to the 
young attorney: If you have a bad case, 


abuse your adversary. He calls the tem- 
perate men who are trying to secure for 
their fellow citizens the God-given free- 
dom of choice—Bolshevists. What is 
Bolshevism? ‘Trotsky taught that, when 
he was in this country. The proletariat 
are the natural enemies of the bourgeoisie, 
he said, and should take their property 
whenever they can. When he got to Rus- 
sia he put this in practice. The prohibi- 
tionists for years have been abusing the 





wine growers of Missouri, Ohio, Califor-— 
nia and New York. They have been ac- 
cused of making a poisonous drug. ‘The 
government had encouraged the making of 
wine, has given certificates of excellence, 
and derived a large revenue from it. Many 
millions are invested in it. Nevertheless 
the prohibitionists are doing their best to 
destroy this property without compensa- 
tion. That is Bolshevism, pure and 
simple. 


2. The attorney-general for the prohibi- 
tion state of Florida, Hon. Charles O. An- 
drews, in a later number of the CENTRAL 
Law JournaL} claims in a leading article 
that the other remedy which is sought by 
these who are opposed to this amendment 
is unavailing for two reasons: 


He argues that the adoption of an amend- 
ment to the Constitution is a political ques- 
tion over which the courts have no juris- 
diction. He invokes the memories of the 
Civil War and brings in the Dred Scott 
decision. Volumes have been written on 
that subject. There is no space to discuss 
it here. In my book, “Sixty Years of 
American Life,” I have tried to give a brief 
and impartial story of the Civil War and 
the causes which led to it. I refer my 
Florida friend and anyone else interested 
in the subject to this book. One of my 
Confederate. correspondents has said that 
the Southern states were glad to put this 
prohibition amendment over on the East- 
ern states, in order to punish us for what 
we did in the Civil War. I submit that 
this is not the temper to bring to the dis- 
cussion of the question now before the 
country for consideration. 


. 

Let us instead seriously consider the rule 
that has been laid down by the Supreme 
Court in reference to political questions. 
The leading case is Luther v. Borden.® 
The court held that the Constitution vest- 
ed in Congress or in the President the 


(5) 88 Cent. L. J. 285. 
(6) 7 Howard 1. 
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right to decide as to which of two govern- 
ments in a state was lawful. In the State 
of Georgia v. Stanton,’ in which the gov- 
ernment of Georgia which had survived 
the Civil War sought to test the validity 
of the act reconstructing the government 


of the state, the court held that this ques- 
tion was political and not judicial. To use 


the language of Chief Justice Chase: 


“For the rights for the protection of 
which our authority is invoked, are the 
rights of sovereignty, of political jurisdic- 
tion, of government, of corporate exist- 
ence as a state.” 


On the other hand, in Rhode Island v. 
Massachusetts,* the court held that it had 
jurisdiction over a controversy between 
two states in reference to the boundary 
between them, and in reference to their 
respective rights of property. This decision 
has been frequently followed since that 
time. The distinction plainly is between 
cases involving rights of the individual in 
person or property, and those relating to 
the validity of a particular government. 
Obviously the controversy as to the Prohi- 
bition Amendment is of the former char- 
acter. No attempt is made to overturn the 
existing government of any state. The 
purpose of those who oppose the amend- 
ment is to protect and secure their individ- 
ual rights, and to protect their property 
which the prohibitionists seek to confiscate. 


The second objection taken by the at- 
torney-general of Florida is that the court 
cannot go behind the certificates which 
public officials have given on this subject, 
but is bound by them. This seems to over- 
look the fundamental principle of Ameri- 
can freedom. No one has better stated 
this than Daniel Webster. He said :* 


(7) 6 Wallace 50, 

(8) 12 Peters 657. 

(9) Writings and speeches, Vol. XI, pp. 221, 
222. 





“The people are the source of all polit, 
ical power. Government is instituted for 
their good and its members are their agents 
and servants. ... They must establish a 
government and invest it with as much of 
the sovereign power as the case requires; 
and this sovereign power being delegated 
and placed in the hands of the government, . 
that government becomes what is popular- © 
ly called the state.... It is an organized 
government representing the collected will 
of the people, as far as they have seen fit 
to invest that government with power.” 


The Secretary of State of each state, the 
Secretary of State of the United States, are 
the agents and servants of the people. 
Their powers are defined in written con- 
stitutions. When their action is questioned 
it is the duty of the court to ascertain 
whether they have acted‘ within the scope 


of their power as conferred by the Con- 
stitution. 


The rule on this subject was admirably 
stated by the Supreme Court of Iowa in 
Koehler v. Hill.° The court held that a 
prohibition amendment which had been 
certified by the Secretary of State of Iowa, 
had not been adopted by the people in con- 
formity to the Constitution of that state. 
On a motion for a rehearing the case was 
reargued “by eminent counsel with much 
ability and research.” The court says: 


“Tt i8 asserted in the petition for re- 
hearing that the judicial department of tbe 
state has no jurisdiction over political ques- 
tions, and cannot review the action of the 
Nineteenth General Assembly, and of the 
people, in the matter of the adoption or 
amendment of the Constitution of the state. 
This position practically amounts to this: 
that the provisions of the Constitution for 
its own amendment are simply directory, 
and may be disregarded with impunity ; for - 
it is idle to say that these requirements 
of the Constitution must be observed, if 
the departments charged with their observ- 


(10) 


60 Iowa 543. 
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ance are the sole judges as to whether or 
not they have been complied with.” 


The court then cites numerous decisions 
in other states to the same effect. One of 
the most pertinent is from the Supreme 
Court of Missouri."* 


“Every principle of public law and sound 
constitutional policy requires the courts to 
pronounce against every amendment which 
is shown not to have been made in accord- 
ance with the rules prescribed by the funda- 
mental law. 


“The Constitution of this state requires 
that each officer, whether civil or military, 
shall, before entering on the duties of his 
office, take an oath or affirmation to support 
the Constitution of the United States and 
of this state, and to demean himself faith- 
fully in office. In pursuance of the duty 
imposed by this oath, it has become quite 
a common business of the courts to exam- 
ine the acts of the legislative body, to see 
whether any of them infringe the Constitu- 
tion and to declare that such acts, or parts 
of acts as are repugnant to the Constitution 
are not the law of the land, and are, there- 
fore, of no force. No educated man at 
this day denies this right to the courts. On 
the contrary it is considered a base aban- 
donment of duty for a judge to hesitate, 
when it becomes his duty to examine the 
acts of the more powerful branches of the 
government. If, then, the Constitution be 
the supreme law of the land, it becomes 
the duty of the judge to look into and 
understand well this first law of the land. 
The General Assembly, acting itself under 
a power granted by the convention, can 
only change the Constitution in the manner 
presented to it. Is then, this court, each 
member of which is sworn to support the 
Constitution, that first law of the land, to 
be told that they are not to inquire what 
that Constitution is? We are told that this 
is a matter which the people have confided 
to two successive General Assemblies, and 
that their declaration of what is done is to 
be to us evidence that the thing is done, 
they being sworn, as well as ourselves, to 
support the Constitution. Yet we look into 


(11) State v. McBride, 4 Missouri 303. 





the acts of each General Assembly, and if 
we find any of its acts violating the Con- 
stitution, we declare such act null and void. 
The General Assembly, or two General As- 
semblies in succession are but public serv- 
ants, and it is disrespectful to them to say 
that their acts will not bear inspection. If, 
then, they will bear inspection, and if, as 
we believe, they have left behind them evi- 
dence of what they have done, why need 
we, whose duty it is to observe the Con- 
stitution as the supreme law of the land, 
hesitate respectfully to approach and exam- 
ine those proofs, and see if indeed the Con- 
stitution of 1820 has been changed, or if 
by neglecting to pursue the course pointed 
out by the 12th section of the Constitution, . 
they have failed to give to their acts the 
validity of constitutional acts. To tell us 
that the people have reserved to them- 
selves the sole right of looking into the 
matter, is to tell us that we are sworn to 
support a Constitution which we are not 
permitted to know.’’” 


The attorney-general of Florida calls 
attention to the fact that the states of Ohio 
and New York undertook to rescind the 
action of previous legislatures upon the 
Fifteenth Amendment. Whether they had 
the right to do this or not has never been 
judicially settled. It seems to-me that the 
action of Congress and of the executive 
officers of the United States in reference 
to the 13th, 14th and 15th Amendments 
should not be drawn into a precedent. Po- 
litical feeling ran high. The seceded states 
had been excluded from representation in 
Congress. A great majority of the North- 
ern states determined not to admit a se- 
ceded state to representation unless it rati- 
fied these amendments. This was really a 
continuation of the Civil War. The South- 
ern state governments were reconstructed 
by act of Congress. The suffrage was 
given to the blacks and denied to most of 
the white citizens. This produced very 
bad governments, which were maintained 
in power by Federal troops. This became 
obnoxious both to North and South. When 


(12) This is followed in State v. Wray, 109 
Mo. 594, 597. 
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the Federal troops were withdrawn in 
1877 the white people of the South took 
the matter into their own hands, but they 
recognized the binding force of the amend- 
ments which had been forced upon them. 
They assumed that on this basis alone they 
would be allowed the right of self-govern- 
ment. This historic fact is stated by the 
Supreme Court in White v. Hart :** 


“Congress authorized the state to frame 
a new Constitution, and she elected to pro- 
ceed within the scope of the authority con- 
ferred. The result was submitted to Con- 
gress as a voluntary and valid offering, and 
was so received, and so recognized in the 
subsequent action of that body. The state 
is estopped to assail it upon such an as- 
sumption. Upon the same ground she 
might deny the validity of her ratification 
of the Constitutional amendments. The 
action of Congress upon the subject can- 
not be inquired into. The case is clearly 
one in which the judicial is bound to fol- 
low the action of the political- department 
of the government, and is concluded by it.” 


In the book before referred to I have 
given brief account of the reconstruction 
period. Mr. Blaine, in “Twenty Years of 
Congress,” goes into great detail on this 
subject. The result is that the procedure 
in reference -to the anti-slavery amend- 
ments was finally acquiesced in by all 
parties. 

We live in a different age, and are once 
more free to resort to the courts. 

I cannot close this article better than by 
referring to the recent case of McConaughy 
v. Secretary of State.‘* 

An examination of the decisions shows 
that the courts have almost uniformly ex- 


ercised the authority to determine the 
validity of the proposal, submission, or rat- 
ification of Constitutional amendments,” 
citing cases from Arkansas, New Jersey, 
Ohio, Nebraska, Idaho, Indiana, Mississip- 
pi, Wisconsin, California, Montana, Penn- 
sylvania, Maryland, and North Dakota. 

Everett P. WHEELER. 

New York, N. Y. 


(13) 138 Wallace 646. 
(14) 106 Minn. 392, 401. 





HUSBAND AND WIFE—WIFE’S SEPARATE 
PROPERTY. 





POCOMOKE GUANO CO. et al. v. COLWELL 
et al. 





Supreme Court of North Carolina. March 19, 


1919. 





96 N. E. 535. 





No creditor has a right to the personal serv- 
ices of his debtor and a husband, as against 
his creditors, may donate to his wife his services 
in running her farm. 





CLARK C. J. It is found as a fact by the 
referee, and approved by the judge that there 
was no contract of renting between the hus- 
band and wife. The husband was, therefore, 
as a matter of law and fact, merely the agert 
of his wife in carrying on her farm. Welle v. 
Batts, 112 N. C. 283, 17 S. E. 417, 34 Am. St. 
Rep. 506; Branch vy. Ward, 114 N. C. 148, 19 
S. E. 104. Whether the farm was rented to 
tenants or worked with hired labor, the hus- 
band was entitled to no share for his services, 
the presumption being, in the absence of a 
contract, that he was doing this gratuitously 
and in order to contribute to the support of 
a family. He had no interest in the crop 
which his creditors could subject to the pay- 
ment of their debts. The husband did not give 
any lien upon the crop, and had no right to 
do so. Rawlings v. Neal, 122 N. C. 173, 29 
S. E. 93; Bray v. Carter, 115 N. C. 16, 20 S. E. 
164. The plaintiffs have no right to follow 
the fund which was the purpose of this action. 

Under the Constitution the wife holds her 
property free from any control of her husband 
(Manning v. Manning, 79 N. C. 300) and was 
vested with the rigHt to the custody and con- 
trol of the entire crop, subject only to the 
right of the tenants to their share therein. 
Revisal, § 1993. But while the plaintiffs can- 
not recover against her, for any indebtedness 
of the husband, whatever amount of guano 
was bought by him as agent for his wife in 
making the crops on said land (other than the 
fertilizers furnished by him for the tenants, 
as to which no assent of the wife is shown or 
presumed) would be a liability against the 
wife, not by reason of her receipt of the crops, 
but by reason of his implied authority to 
incur indebtedness for advances in making the 
crop on that part of the land worked for her 
directly if it was furnished with the wife’s 
knowledge and without dissent. Thompson 
v. Coats, 174 N. C. 193, 93 S, EB. 724, does not 
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apply, for in that case she and her husband 
ge were living apart, and there was nothing 
which implied an agency of the husband to act 
for her. But the court there said that the 
supplies furnished the tenants through her 
husband were not presumed to be by her au- 
thority; there no direct benefit to her. 

It is true this action is brought to subject 
the entire crop (after deducting the rental), 
and the plaintiffs are not asking judgment 
against the widow on the ground of his agency, 
but she is a party to this action, and the 
plaintiff, Guano Company, is entitled to recov- 
er any judgment which the facts alleged and 
proven would warrant, though not set out in 
the prayer for relief. But, on the other hand, 
the husband was the agent of the plaintiff, 
Guano Company, in selling the fertilizers, and 
as there went into his hands the proceeds of 
12 bales of cotton (which is found to be 
$655.80), the Guano Company cannot recover 
of the widow, the owner of the land, unless the 
amount of the guano furnished for the crop 
worked for her direct, and not by her tenants, 
exceeded that amount. 


When the case goes back, if it is suggested 
that there was an excess of such indebtedness 
above $655.80, the amount may be ascertained, 
and the judgment may be rendered against the 
widow for that amount. Judgment should be 
rendered against the plaintiffs for the costs, 
up to that time, in any event and for the cost 
of this appeal. 


It has been suggested that the creditor is 
entitled to recover for the value of the hus- 
band’s services while acting as agent for his 
wife. When a man has earned wages, they 
can be garnisheed as his property, if no per- 
sonal property exemption is claimed, but no 
creditor has a right to the personal services 
of the debtor, or, what is the same thing, to 
collect payment of the value thereof from one 
to whom he renders service and thus make a 
-yontract which the debtor and the employer 
did not make. Such claim as this is simply 
an assertivn of “peonage,” and if it could be 
enforced the creditor could follow the debtor 
around wherever he might go, and compel his 
services through the medium of an employer. 


It is too late in the world’s history to assert 
such doctrine. Indeed, the counsel for the 
plaintiff did not assert this proposition. He 
placed his right to recover upon the assump- 
tion that a husband, acting as agent in super- 
vising his wife’s farm, was in law a renter 
(though it is admitted here as a matter of 
fact that there was no contract of renting), 
and hence the wife was entitled only to rent, 





and the husband was entitled to the rest of the 
crop, which therefore the creditor could fol- 
low in the hands of the wife. This proposition 
is without a scintilla of fact to sustain it, and 
has no analogy in the law. 

In Osborne v. Wilkes, 108 N. C. 651, 13 S. T. 
285, the court held that a married woman could 
employ her husband as her agent to carry on 
the manufacturing business, and that his “cred- 
itors acquire no interest in the profits because 
he gives his services without other compen- 
sation than an indefinite allowance applied by 
her permission to the payment of his expenses,” 
citing numerous cases on pages 672 of 108 N. C., 
on page 292 of 13 S. E. On page 673 of 108 
N. C., on page 292 of 13 S. E., it is said that 
creditors “have no lien upon his (the debtor’s) 
skill or attainments, nor can they compel him 
to exact compensation for managing his wife’s 
property, or collect from her as on a quantum 
meruit what his services were reasonably worth. 
2 Bishop, Married Women, §§ 299, 300, 453, 454. 
She may remunerate him by furnishing him 
a support. He may, if he choose, serve her 
without compensation. 2 Bishop, supra, § 439; 
Corning v. Fowler, 24 Iowa, 584. Indeed, a 
creditor cannot collect from any person com- 
pensation for service rendered by his debtor 
with the understanding that*it was gratuitous 
2 Bishop, supra.” 


The subject is fully discussed with full ci- 
tation of authorities, and none to the contrary 
in Mayers v. Kaiser, 85 Wis, 382, 55 N. W. 688, 
21 L. R. A. 623, 39 Am. St. Rep. 849, and with 
numerous authorities in the notes on pages 
624 to 628 of pl L. R. A. Indeed it is useless 
to discuss what amounts to a self-evident prop- 
osition, unless reversing the trend of the times, 
we should revert to the days when a man’s 
labor and the control of his time belonged to 
his creditors. 

Affirmed. 


Nore.—Profits Earned by Wife’s Business Con- 
ducted by Husband—In Mayers v. Kaiser, 85 
Wis. 382, 55 N. W. 688, 21 L. R. A. 623, 39 
Am, St. Rep. 849, there is quite elaborate dis- 
cussion as to where business was purchased in 
the name of a wife on credit, and paid for out of 
earnings of the business conducted by the hus- 
band for a nominal salary, and his wife and chil- 
dren and husband were all supported out of the 
business, whether the business could in any way 
be subjected to the husband’s creditors. The con- 
clusion reached was that it could not be. 

But in Patton v. Smith, 130 Ky. 819, 114 S. 
W. 315, L. R. A. (N. S.) 1124, the ruling was 
the other way, the court citing prior decision to 
the cffect that creditors of an insolvent hushand 
were entitled to subject to the payment of their 
debts the increase in value of the wife’s prop- 
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erty, which was chiefly due to the skill, energy 
and labor of the husband, Brooks Waterfield 
Co. v. Frisbie, 99 Ky. 131, 35 S. W. 106, 59 Am. 
St. Rep. 452. But the great preponderance of 
authority is the other way. Thus, it has been 
held that, as creditors of a married man have 
no legal right to require that he devote his per- 
sonal services to the payment of their claims, 
this embraces his labor, his skill, his sagacity in 
the management of his wife’s separate estate. 


Thus, in Lister v. Vowell, 122 Ala. 264, 25 So. 
564, it was said that the fact that the husband’s 
management of his wife’s business resulted in 
profits which went towards the purchase of other 
property did not subject any part of the prop- 
erty to the husband’s creditors. 

In Shircliffe v. Casebeer, 122 Iowa 618, 98 N.. 
W. 486, it is said: “It may be conceded as a 
proposition of morals, that under ordinary cir- 
cumstances, a debtor is in duty bound to devote 
his labor to the satisfaction of the just demands 
of creditors, but there is no law which can 
compel such an action on his part. * * * So far 

“as his creditor is concerned, the debtor need 
not labor at all; he may give his labor to 
strangers without compensation he may receive 
a liberal salary and he may expend it with the 
express purpose not to accumulate anything 
which will be subject to seizure at the suit of 
creditors, and yet there is no fraud in law or in 
fact. * * * The most that can be said is that 
he intentionally refrained from accumulating 
property to avoid payment of his débts.” 

In Hibbard, Spencer, Bartlett & Co. v. Heck- 
art, 88 Mo. App. 544, it was said that in Mis- 
souri the rule was that management of a wife’s 
business by a husband did not subject it or the 
income therefrom to_his creditors, and the cir- 
cumstance that he is employed by his wife with- 
out salary as general manager of her business 
is not a fraud against his creditors.” 

In Sharp v. Fitzhugh, 75 Ark. 562, 8 S. W. 
929, it was said: “We are not prepared to say 
that there are no limitations upon the right of 
the husband to expend his time, labor, skill and 
experience in managing or improving the sep- 
arate property of his wife, and deny his creditors 
the fruits of the same in the enhancement of 
the value of the land or the increased rents .and 
profits by reason of such contribution; but we 
have no hesitation in announcing the rule that 
the wife’s property is not liable to the cred- 
itors of the husband for augmentation of the 
rents and profits or enhancement of value on 
account of any reasonable contribution of his 
time, labor or skill in the management of the 
property.” 

A later Arkansas case applying this principle 
said: “There is no law forbidding the husband 
to devote his own earnings to the support of 
his family, instead of using his wife’s property 
for that purpose. That was a matter for him 
and his wife to determine, and they were each 
within their legal rights when he devotes a rea- 
sonable amount of his skill, sagacity, time and 
labor to the augmentation of her capital.” Mar- 
tin v. Banks, 89 Ark. 77, 115 S. W. 928. 

In Catlett v. Alsop, 99 Va. 680, 40 S. E. }, 
it was held that a statute authorizing a married 
woman to engage in trade for her separate use 
and benefit, does in no way militate against her 





husband devoting his time, energy and skill in 
the management of her business, without sub- 
jecting profits therefrom to his creditors, but ife © 
her title is colorable only, the case may be dif- 
ferent. 

In Trapnell vy. Conklyn, 37 W. Va. 244, 16 
S. E. 570, 38 Am. St. Rep. 30, merely assisting 
a wife to some extent in managing her separate 
estate does not enure to benefit of his creditors 
out of such estate. A court of equity may, 
however, look into all the circumstances and if 
it finds that the separate estate is indebted to 
the husband, the amount may be apportioned 
between the wife and his creditors. It may be, 
therefore, that not always will the question be 
decided as the instant case determines. 

In Lorrey v. Dickinson, 213 Ill. 36, 72 N. E. 
703, the husband may perform ordinary and rea- 
sonable services in the management of the wife’s 
property without subjecting it to claims of his 
creditors. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1919— 
WHEN AND WHERE TO BE HELD. 





American—New London, Conn., September 3, 
4, 5. 
Arkansas—Hot Springs, May 31, June 1. 
Hawaii—Honolulu, May 29. 
Georgia—Tybee Island, May 30, 31. 
Illinois—Decatur, May 28, 29. 
Iowa—Davenport, June 26, 27. 
Kentucky—Lexington, June 26, 27. 
Louisiana—Baton Rouge, May 16, 17. 
Maryland—Atlantic City, N. J., June 26, 27, 
28. 
Michigan—Ann Arbor, June 20, 21. 
Minnesota—La Crosse, Wis., July 1, 2, 3. 
New Jersey—Atlantic City, June 13, 14. 
North Carolina—Greensboro, August 12, 13, 
14. . 
Ohio—Cedar Point, July 8, 9, 10. 
Pennsylvania—Bedford Springs, June 24, 25, 
26. - 
South Carolina—Tybee Island, May 30, 31. 
Wisconsin—La Crosse, July 1, 2, 3. 





PRELIMINARY ANNOUNCEMENTS OF THE 
1919 MEETING OF THE AMERICAN BAR 
ASSOCIATION. 





The annual meeting of the American Bar 
Association will be held at New London, Con- 
necticut, on Wednesday, Thursday and Friday, 
September 3, 4, 5, 1919. 

Headquarters will be at The Griswold, Hast- 
ern Point, where the offices of the Secretary 
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and Treasurer will be located in the hotel. 
They will be open for registration of members 
and delegates and for sale of dinner tickets on 
Monday morning, September 1, at 10 o’clock. 

All meetings of the Association and of the 
Sections, Committees and allied bodies will be 
held in The Griswold. 

First Session: Wednesday, September 3, 10 
A. M. Address of welcome by Hon. Frank B. 
Brandegee, of Connecticut. George T. Page, of 
Illinois, President of the Association, will de- 
liver the President’s address. 

Second Session: Wednesday, September 3, 8 
P. M. Address by Dr. David Jayne Hill, of 
New York. 

A reception will be given to the President 
and members and guests of the American Bar 
Association and ladies accompanying them at 
9:30 P. M. in the assembly room. 

Third Session: Thursday, September 4, 10 
A. M. The reports of standing and special 
committees will be presented and discussed. 

There will be an afternoon excursion for 
members and guests of the Association and 
ladies accompanying them. 

Fourth Session: Thursday, September 4, 8 
P. M. Address. Submission of Draft of Re- 
vised Constitution of the Association. 

Fifth Session: Friday, September 5, 10 A. 
M. Address: “Power of Congress to Tax State 
Securities under Sixteenth Amendment,” Al- 
bert C. Ritchie, of Maryland. 

Sixth Session: Friday, September 5, 2:30 P. 
M. Unfinished business. Address. 

The annual dinner of the Association will be 
given at The Griswold, on Friday, September 
& 7 FP. M. 

Executive Committee and General Council. 

The Executive Committee of the Association 
will meet in Room E on Tuesday, September 
2, 8 P. M. 

The General Council of the Association will 
meet in Room N. 

The first meeting of the Council will be held 
on Wednesday, September 3, 9 A. M. 


Sections, Allied Bodies, Etc. 

The National Conference of Commissioners 
on Uniform State Laws will convene on Thurs- 
day, August 28, 11 A. M. 

The sessions of the Conference will continue 
on Friday, Saturday, Monday and Tuesday, 
August 29, 30, September 1 and Z. 

The Executive Committee of the Conference 
will meet on Thursday, August 28, 10 A. M. 

The Conference of Delegates from Bar Asso- 
ciations will meet on Tuesday, September 2. 





There will be three sessions of the Conference, 
10 A. M., 2 P. M. and 8 P. M., respectively. 

The sessions will be held in the assembly 
room. 

It is the purpose of the Committee in charge 
of the program for this Conference to invite 
thereto three delegates from each State Bar 
Association and two delegates from each Local 
Bar Association. 

The Section of Legal Education will hold its 
session in Room N on Wednesday, September 
3,3 P. M. 

The Comparative Law Bureau will hold its 
session in Room E on Wednesday, September 
3, 2:30 P. M. 

The American Institute of Criminal Law and 
Criminology will hold two sessions on Tuesday, 
September 2, 2:30 and 8 P. M., and one session 
on Wednesday, September 3, 3 P. M. The ses- 
sions will be held in the tea room. 

The Section of Public Utility Law will hold 
three sessions in the card room on Tuesday, 
September 2, 10 A. M., 2 P. M. and 8 P. M. 

The Judicial Section will hold its session in 
the assembly room on Wednesday, September 
3, 2 P. M. 

The Section of Patent, Trade-Mark and Copy- 
right Law will meet in the card room on Wed- 
nesday, September 3, 3 P. M. 


Chronological Resume. 
August—Thursday, 28th. 

10:00 A. M. Executive Committee of the Na- 
tional Conference of Commissioners on Uni- 
form State Laws. 

Thursday, 28th, to Tuesday, September 2, 
both inclusive—National Conference of Com- 
missioners on Uniform State Laws. 
September—Tuesday, 2d. 

10:00 A. M. Conference of delegates from 
American Bar Association and from State and 
Local Bar Associations. 

10:00 A. M. Closing Session of National Con- 
ference of Commissioners on Uniform State 
Laws. 

10:00 A.M. Section of Public Utility Law. 

2:00 P.M. Conference of Bar Association 
Delegates. 

2:00 P.M. Section of Public Utility Law. 

2:30 P.M. American Institute of Criminal 
Law and Criminology. 

8:00 P.M. Conference of Bar Association 
Delegates. 

8:00 P.M. Section of Public Utility Law. 

8:00 P. M. American Institute of Criminal 
Law and Criminology. 
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8:00 P.M. Executive Committee of the As- 
sociation. 
Wednesday, 3d. 

9:00 A.M. General Council of the Associa- 
tion. 

10:00 A.M. First session American Bar As- 
sociation. Address of welcome, Hon. Frank B. 
Brandegee. President’s address, George T. 
Page. : 

2:00 P.M. Judicial Section. 

2:30 P.M. Comparative Law Bureau. 

3:00 P. M. Section of Legal Education. 

3:00 P. M. Section of Patent, Trade-Mark 
and Copyright Law. 

3:00 P.M. American Institute of Criminal 
Law and Criminology. 

8:00 P. M. Second session American Bar 
Association. Address by Dr. David Jayne Hill. 

9:30 P.M. Reception to members and guests. 
Thursday, 4th. 

10:00 A.M. Third session American Bar As- 
sociation. Presentation of reports of commit- 
tees. 

2:00 P.M. Excursion. 

8:00 P.M. Fourth session American Bar 
Association. Address. Submission of draft of 
Revised Constitution of the Association. 
Friday, 5th. 

10:00 A.M. Fifth session American Bar As- 
sociation. Address by Albert C. Ritchie. Un- 
finished business. 

2:30 P.M. Sixth session American Bar As- 
sociation. Address. Unfinished business. 

7:00 P.M. Annual dinner American Bar As- 
sociation. 





PROGRAM OF THE MEETING OF THE OHIO 
BAR ASSOCIATION. 





' ‘The next annual meeting of the Ohio Bar 
Association will be held at Cedar Point, July 
8, 9 and 10, 1919. From the information sent 
us, it appears that one of the best programs 
ever given by the Association is now in the 
making. 


Two of the speakers have already accepted: 
Chief Justice Olsen of the Municipal Court of 
Chicago, who has gained a national reputation, 
and Hon. James Beck of New York City, who 
electrified the American Bar Association by his 
eloquence at the meeting last year in Cleve- 
land. 





HUMOR OF THE LAW. 


‘“The judge assigned me to defend a poor 
man without fee. Said that young lawyers 
could afford to do this, as it might lead to fu- 
ture business.” 

“All true.” 

“T’ll have to wait a long time for any future 
business from that client, however. The judge 
then proceeded to give him twenty years.”— 
Courier-Journal. 





The objections raised by some opponents 
to the proposed Constitution for a League of 
Nations have diminished in about the same 
ratio as did Jimmy’s dog. 

Jimmy had a habit of stretching his imag- 
ination to great lengths when telling anything 
and after his mother had rebuked him several 
times he began to watch her for signs of anger 
when he had something to tell. One evening a 
visitor from the city came, and during the 
evening’s conversation inquired of Jimmy: 

“And have you a dog, my little man?” 

“Oh, yes, I gotta dog,” replied Jimmy. “I 
gotta big dog. I guess I got about the biggest 
dog in this town.” 

“Well, that’s good,” said the visitor. “I 
like big dogs.” 

Jimmy answered: “Well, I guess mine’s big 
enough. He’s 9 feet tall and—and he’s 6 feet 
wide and—(just then Jimmy caught his moth- 
er’s eye) and—and he’s four inches long.” 





An ex-judge had been nominated mayor in 
a French country district. It soon devolved 
upon him to sanction a marriage ceremony. 

“Do you consent to marry this gentleman, 
young lady?” he asked amiably. 

“Yes,” was the reply. 

Then, suddenly changing his tone to one of 
great severity, he said to her proposed hus- 
band: “And you, have you nothing to say in 
your defense?”—London Opinion. 





“Speak softly to the traffic policeman.” 

“I always do,” replied the testy motorist. 

“Highly commendable.” 

“If he ever heard some of the remarks I 
address to him under my breath I would be 
under arrest in about five seconds.”—Birming- 
ham Age-Herald. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 

West Pub. Co., St. Paul, Minn. 
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Kentucky 9, 13, 35, 54, 67, 79 
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Mi i 49, 61 
Nebraska 22 
New Jersey 7 
New York 18, 69, 91 
North Carolina 26, 52, 81 
North Dakota 95 
Oklaho 1, 15, 39, 42, 64, 70, 71, 83 
Oregon 90 
Pennsylvania 6 
South Dakota 53 
Texas. 10, 16, 44, 46, 89, 94 
U. 8. Cc. GC. A 4, 14, 17, 27 
United States D. C 3, 20, 80, 85 
Utah 60 
Washington 2: 11, 6 
West Virginia 30, 40, 41, 66 








wi ry 29, 32 


1. Attachment—Dissolution—Where wrong- 
ful attachments have been dissolved, defendant 
therein is entitled to recover as damages any 
reasonable and necessary expenses in procur- 
ing dissolution, including reasonable attorney’s 
fees, damages to merchandise seized, and any 
profits in his business if store had not been 
closed and goods removed under writs.—Leasure 
v. Hughes, Okla., 178 Pac. 696. 

2. Bailment — Bailor and Bailee. — The 
rights of bailor and bailee are controlled by 
the written contract, where one exists, and 
they may impose upon each other any terms 
they may choose.—Bratt v. Poole, Wiash., 178 
Pac. 638. 


3. Bankruptey—Discharge. — A _ bankrupt, 
who has conformed to the requirements of the 
statute, is prima facie entitled to a discharge, 
and the burden of proof rests on an objecting 
creditor to establish by satisfactory evidence 
some one of the designated acts which ‘wil 
defeat his right thereto.—In re Lally, U. S. D. 
C., 255 Fed. 358. 


Reopening Case—It is within the 
power of a bankruptcy court to reopen a bank- 
ruptey proceeding on petition of the bankrupt, 
although settlement has been made with all 
creditors, if satisfied that there are unadmin- 
istered assets which should be administered for 
his benefit.—In re Graff, U. S. C. C. A., 255 Fed. 
241, 

5. Banks and Banking—Receiver.—Directors 
of solvent bank or a majority of them cannot 





Wash., 





have a receivership for bank and its assets, an 
injunction against its creditors and other 
equitable relief, although action in which such 
relief is sought may have been authorized by 
directors and stockholders of bank.—Bartlett 
v. Taylor, Ga., 98 S. EB. 491. 

6. Bills and Notes—Holder in Due Course.— 
The payee of a promissory note may become a 
holder in due course under the Negotiable In- 
strument Act, § 64, relating to liability of in- 
dorser before transfer, and may maintain an 
action thereon against the indorsers, signing 
in blank before delivery to payee.—Johnston 
v. Knipe, Ga., 105 Atl. 705. 


7.——Joint Obligor.—The indorser of a 
negotiable note is not a joint obligor with the 
maker.—Smith v. Dowden, N. J., 105 Atl. 720. 


8. Public Policy.—Where the contract on 
which a note is based is void as against public 
policy, it is not susceptible of ratification.— 
Millett v. Aetna Trust & Savings Co., Ind., 122 
N. E. 344. 


9. Release of Joint Maker.—A joint maker 
who has been released by obligee in notes be- 
comes, as to such obligee, as much a stranger 
to the notes as if he had never executed them.— 
People’s Savings Bank v. Wright, Ky., 209 S. 
W. 342. 


10. Breach of Marriage Promise—Seduction. 
—wWhile a seduced female cannot recover dam- 
ages for that act alone, it is proper to consider 
seduction when accomplished under promise of 
marriage thereafter broken, in action for dam- 
ages for breach of marriage promise.—Funder- 
burgh v. Skinner, Tex., 209 S. W. 452. 

11. Carriers of Goods—Bill of Lading.—Bills 
of lading, expressing the amount to be paid and 
signed, both by the carrier and shipper, etc., 
are uniformly held “contracts.” — Oregon- 
Washington R. & Nav, Co. v. Seattle Grain Co., 
178 Pac. 648. 

12. Reasonable Return.—A street railway 
company is entitled to charge for its services 
such rates as will yield a reasonable return on 
the capital it has actually invested in good 
faith in its plant, subject to the inevitable loss 
if its business cannnot reasonably be so con- 
ducted as to render it profitable—Donham vy. 
Public Service Commission, Mass. 122 N. E. 
397. 


13. Carriers of Passengers—Diligence.—The 
law implies a contract by a carrier to exercise 
the highest degree of diligence and care to 
transport a passenger safely and to protect him 
from the insults and interference of strangers 
or from the carrier or its servants, and for a 
violation of such implied contract ‘the carrier is 
liable for damages sustained.—Louisville & N. 
R. Co. v. Bennett, Ky., 209 S. W. 358. 


14, Champerty and Maintenance—Contract. 
—A purchase by an attorney from his client of 
a right of action for tort, with intent to sue 
thereon, is champertous and void, and the pur- 
chaser cannot maintain an action on the as- 
signed cause of action—Sampliner v. Motion 
Patents Co., U. S. C. C. A., 255 Ped. 242. 


15. Chattel Mortgages—Equitable Lien.— 
Where buyer at time of sale and as part of 
transaction agrees to give seller a mortgage 
to secure purchase price, the agreement is suf- 
ficient in, equity to create an equitable lien 
upon property, and is treated in equity as a 
mortgage thereon. — Union Nat. Bank v. 
Leidecker Tool Co., Okla., 178 Pac. 690. 


16. Commerce—Baggage.—As regards law 
governing limiting of baggage liability for loss, 
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in the United States of baggage of a passenger 
being transported under a ticket bought in 
Canada for a = to Texas and return, act of 
Congress regulating commerce does not apply; 
there being neither interstate nor foreign 
commerce.—Woodbury v. Galveston, H. & S. A. 
Ry., Tex., 209 S. W. 4 


17. Conspiracy—Circumstantial Evidence.— 
In conspiracy cases the proof must, from the 
mature of the charge, consist largely of cir- 
cumstantial evidence, and the conspiracy may 
be established by inferences to be fairly 
drawn from the facts proved. — v. United 
States, U. 8S. C. C. A., 255 Fed. 


18. peat ote deys tncctoneetomert parties to 
a written contract may orally waive or amend 
its provisions, notwithstanding a covenant in 
the contract that there shall be no waiver or 
amendment not evidenced by writing; since, 
whenever two men contract, no limitation self- 
imposed can destroy their power to contract 
again. aati v. Guggenheim Exploration Co., 
N. Y., 122 N. E. 378, 122 N. Y. 380. 


«: iecoepaenen tiger the construction of 
contracts, punctuation is always subordinate to 
the text and must never be allowed to control 
its meaning.—Stoddart y. Golden, Cal., 178 Pac. 
707. 


20. Public Policy.—There can be no valid 
agreement to violate a law, but private legal 
obligations imposed by statute may be varied 
by an agreement which is not forbidden b 
law, or which is not in violation of the spirit 
of the law.—Westinghouse Electric & Mfg. Co. 
v. Binghamton Ry. Co., U. S. D. C., 256 Fed. "378 


21. Reasonable Time.—Where a _ contract 
to reclaim timber land for another does not 
specify any time for doing so, there is a law- 
implied reasonable time in which to do so.— 
— Lumber Co. v. Partridge, Ala., 80 So. 
821. 


22. Corporations—Amending Charter. — A 
majority of stockholders of a corporation by 
amending articles-of incorporation cannot de- 
prive minority, without their consent, of their 
contractual rights to dividends under articles 
as originally adopted.—Allen v. White, Neb., 171 
N. W. 62. 

23. Stockholder.—Where stockholders of a 
corporation divide up assets without paying 
debts, creditors may obtain a joint or severa 
personal judgment against the stockholders up 
to value o pany v of corporate property each 
has received.—Adams y. Perryman & Co., Ala., 
80 So. 853. 

24. Notice of Meetings—Where all the 
members of the board of directors of a corpora- 
tion appeared at a meeting, it is immaterial 
that no notice thereof was given or that one of 
the members departed from the meeting before 
action by the board was taken on the question 
for which the meeting was called; such re- 
maining members constituting a er ee 
v. Eastern Iowa Telephone Co., lowa, 171 N. 

26. 

25. Rescission of Contract.—False state- 
ments of sellers of stock that the corporation 
owned a patented device, that they had investi- 
gated the patent, and that it had been estab- 
lished in an infringement suit, are affirmations 
of fact, relative to furnishing basis for rescis- 
Te of contract.—Kahn v. Revett, Cal., 178 Pac. 

















26. Covenant—Seisin—In action on cove- 
nant of seisin, plaintiff need show only that 
defendant had no title, or right to convey.— 
Pridgen v. Long, N. C., ‘98 S. BE. 451. 

27. Criminal Law—Good Character.—On the 
trial of a criminal case, where there is no evi- 
dence of defendant’s character, there is no 
presumption of his good character.—Kirchner 
v. United States, U. 8. C. C, A., 255 Fed. 301. 


28. Damages—Implied Agreement—iIn ab- 
sence of evidence to show gratuitous service, 
law implies agreement by patient to pay rea- 
sonable value of treatment at hospital, so that, 
in action for injuries, it is proper for plaintiff 
to introduce evidence as to amount that would 
be a reasonable charge for hospital services 





to her.—Mathes y. Aggeler & Musser Seed Co., 
Cal., 178 Pac. 713. 

29.——Subcontractor.—In action by subcon- 
tractor against main contractor to erect build- 
ing for damages caused by delay, subcontractor 
having been going concern with other work in 
hand, salaries paid its president and secretary 
during time of delay should not have been 
considered, as items in nature of damages 
chargeable to main contractor.—Edward E. Gil- 
_ Co. v. John H. Parker Co., Wis., 171 N. W. 
61. 


30. Dedication—Plats.—Where owner lays 
out lands into lots, streets and alleys for an 
addition to a town, and sells lots with refer- 
ence to a map of tract, the purchasers are 
entitled to use of all such streets and alleys 
necessary to complete enjoyment of lots P wy 
— v. Richardson, W. Va., 98 
523. 





31. Uncertainty.—A deed to land is not 
void for uncertainty of description if it fur- 
nishes the key to the identification of the land 
interfded to be conveyed by the grantor.—Boyd 
v. Sanders, Ga., 98 S, E. 490. 


32. Deeds — Conflicting Covenants. — Ex- 
pressed purpose of deed being to pass title and 
to define character thereof, its covenants of 
title, in absence of fraud or mistake, control 
written contract which resulted in deed, when 
they purport to cover its field.—Borchert v. 
Coons, Wis., 171 N. W. 70. 

33.——Description of Land.—Description of 
land in a deed, if not certain in itself, was 
sufficient where capable of being made certain 
pd parol proof.—Holly v. Dinkins, Ala,, 80 So. 

1. 


34. Divoree—Cruel Treatment. — A _ wife 
whose husband continually called her vile 
names, accompanying the epithets with oaths, 
which was done systematically, repeatedly and 
with physical violence for more than a year 
before their separation, was entitled to divorce 
for cruel treatment.—Koehler v. Koehler, Ark., 
209 8S \ 283. 

35.— a a husband aban- 
dons his wife without legal right, the common- 
law obligation to support and maintain her 
still remains, and the wife may recover ali- 
mony, though she has not been wholly free 
from fault.—Kelly v. Kelly, Ky., 209 S. W. 335. 


36. Equity—Fraud.—Fraud, as understood 
and denounced in equity, includes all acts, 
omissions, or concealments which involve a 
breach or lack of equitable duty, trust, or con- 
fidence, justly reposed, which will be injurious 
to another, or by which an undue or uncon- 
scientious advantage is taken of another.— 
Morgan vy. Gaiter, Ala., 80 So. 876. 

37. Evidence — Preponderance. — “Prepon- 
derance of the evidence” in a civil case means 
only that the evidence on one side outweighs 
the evidence on the other, not necessarily in 
number of witnesses or quantity, but in effect.— 
agg hg Aggeler & Musser Seed Co., Cal., 178 

ac, " 


38. False Pretenses—Dishonored Check.— 
Buyer who obtains —— of goods by de- 
livering check to seller without having funds in 
the bank upon which to check is guilty of 
cheating by false pretenses.—Mulroney Mfg. 
Co. v. Weeks, Iowa, 171 N. W. 36. 

39. Frauds, Statute of—Part Performance.— 
Part performance of a contract within the 
statute of frauds removes the bar of the stat- 
ute.—Chowning v. Graham, Okla., 178 Pac, 676. 


40. Fraudulent Conveyances—YV olunteer.—A. 
mere volunteer in a fraudulent conveyance, 
whether an infant or an adult, participates in 
the fraud of the grantor by his acceptance of 
the benefit of the conveyance.—Donehoo v., 
King, W. Va., 98 8. E. 520. 


41. Highways—Obstruction.—Not every ob- 
struction to use of public road or street, even if 
unauthorized by proper authorities, constitutes 
a nuisance, as right of public to unobstructed 
use of highway or street is subject to reason- 
able and necessary limitations and restrictions, 
—Williams v. Main Island Creek Coal Co., W. 
Va., 98 S. E. 611. . 
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42. Homestead—Joinder of Wife.—The owner 
ay mortgage his homestead, his spouse join- 
ing therein, although the naked legal title is in 
a third person.—Horn y. Bobier, Okla., 178 Pac. 
664. 

43.——Occupancy.—Where claimant entered 
into actual occupancy of land as a homestead 
in 1904, and has continuously occupied the same 
ever since, held, that she acquired a home- 
stead therein on such date notwithstanding the 
purchase was made jointly with another, and 
Portail subsequent gg og were made.—Rut- 
ledge v. Wright, Iowa, 171 N 8. 


44, Homteiée—Threats.—That defendant had 
made antecedent threats did not deprive him 
of the right to defend himself.—Lagrone v. 
State, Tex., 209 S. W. 411. 


45. Husband and Wife—Separate Property.— 
Where a woman before marriage contracted to 
purchase an interest in sheep, and after mar- 
riage mortgaged her separate property to se- 
cure part of the purchase price, the sheep were 
purchased with her separate property, and she 
was entitled to any profits therefrom, and her 
husband could not direct application thereof.— 
Blankinship Bros. v. Knox, Wash., 178 Pac. 629. 


46. Resumption of Relation.—Resumption 
of marriage relation by wife after separation 
is not a valid consideration for deed from him 
to her.—Tanton y. Tanton, Tex., 209 S. W. 429. 


47. Infants—Disability.—In suit to set aside 
deed executed by plaintiff to her stepfather 
after having had her disabilities of minority 
removed for that purpose, held that considera- 
tion paid was so grossly inadequate that court 
was warranted in finding, in view of the rela- 
tionship of the parties, that execution had been 
procured by fraud and undue influence.—Gib- 
son v. Holmes, Ark.,, 209 S. W. 285 


48. Innkeepers—Regulation. — The business 
of rege a rooming whhouse so far affects 
public health, morals or welfare that it is com- 
petent for municipal authorities to require per- 
sons conducting them to obtain a license, 
where Legislature, in the exercise of police 
power, has given municipality the necessary 
authority to pass ordinances on the subject.— 
Risfedit v. City of Atlanta, Ga., 98 S. EB. 495. 


49. Insurance—Loss and Liability.—There is 
a difference between a contract of insurance 
against “loss” and one against “liability,” a 
“liability” not becoming a “loss” until the per- 
son liable parts with, or is deprived of, some- 
thing of value in consequence of the liability.— 
Stag init & Co. wv — Fidelity & Casualty 
Co., Mo., 20 


clays: 2g bol application and policy 
stipulate that insurance shall not. become effec- 
tive until actual payment of first premium 
while applicant is in good health, and that 
agents are not authorized to extend time for 
payment of a premium, the insurer's local agent 
could not waive such condition, ce ife 
Ins. Co, v. Hightower, Ga., 98 S. E. 469. 


Rt 


bhe——Waiver of Forfeiture.—Waiver by in- 
surer of forfeiture by acceptance of defaulting 
premium did not create a new contract dating 
from the waiver, but merely gave the original 
contract binding force as if no cause of for- 
feiture had occurred.—Pacific Mut. Life Ins. Co. 
v. Hoyes, Ala., 80 So. 834. 

52. Judgment—Res Judicata—An adversary 
judgment will usually conclude the parties as 
to all matters involved in the issue as stated 
and defined in ine pleadings.—Dawson  v. 
Wood, N. C., 98 S. B. 459. 

53. Landlord and 4 TEES nment of 
Lease,—If there was no valid assignment of 
lease, original lessee remained liable for pay- 
ment of rents under it.—Wood yv. McCain, S. D., 
171 N. W. 82. 


54.——Caveat Emptor.—There is no implied 





‘warranty by landlord that premises are fit for 


purposes for which rented, or are in any par- 
ticular condition; rule of caveat qeptor wih 
ing.—Speakman v. Schuster, Ky., 209 
55.—_Estoppel.—Lessee will be hed dh from 
Setting up any title adverse to lessor while 





retaining possession.—Edwards v. Louisville & 
N. R. Co., Ala., 80 So. 847 


56. ‘Waste.—Commission of waste is not 
ground for forfeiture, the landlord’s orgy A be- 
ing an action for damages.—J. B. Hill Co. v. 
Pinque, Cal., 178 Pac. 952, 


57. Libel and Slander—Punitive Damages.— 
In a civil suit for. damages from a libelous 
newspaper publication, there is no right to 
ag ae" ‘mee damages.—Brian v. Harper, La., 

o 


58. Limitation of Aetions—Stockholder Lia- 
bility.—Stockholders’ statutory liability accrues 
at the inception of the corporate liability, and 
not at the time such liability is sought to be 
enforced aganst the corporation.—Smith  v. 
Pillsbury, Cal., 178 Pac, 719. 

59. Malicious Prosecution—Advice of Coun- 
sel. Advice of counsel honestly sought and 
honestly acted upon gives probable cause for a 
criminal prosecution, exonerating the prose- 
cutor from any liability as for a malicious pros- 
ecution.—Ex parte Kemp, Ala., 80 So. 809. 

60. Master and Servant—<Assumption of 
Risk.—In entering the employment of defendant 
as a miner, plaintiff had the right to assume 
that defendant had exercised ordinary care to 
provide him with a reasonably safe place in 
which to work.—Miller v. Utah Consol. Mining 
Co., Utah, 178 Pac, 771. 

61. Assumption of Risk.—Assumption of 
risk is founded upon contract, and presupposes 
that there are some dangers incident to the 
employment the sérvant is about to enter, and 
these dangers are what the servant assumes.— 
a v. Quercus Lumber Co., Mo., 209 S. W. 











62. Fellow Servant.—Where the sole cause 
of an injury to an employe was clearly due to 
fault and negligence of fellow servant in sig- 
naling engineer to hook log before plaintiff 
had attached his hook in the other end, the 
master was not liable-—Frazier v. Louisiana 
Central Lumber Co., La., 80 So. 890. 


63. Mechanics’ Liens—Contractor.—The law 
makes contractor agent of owner so far as is 
necessary in procuring of such materials and 
labor as are reasonably necessary to accomplish 
the work contracted.—Rhodes y. Selvage, Ind., 
122 N. E. 352. 


64. Municipal Cor ti Delegation of 
Power.—The state’s grants of legislative power 
to municipalities are strictly construed against 
a municipality, and any fairly reasonable doubt 
as to grant of the power will be resolved 
against municipality—In re Lankford, Okla., 
178 Pac. 673 

65. Delegation of Power.—Where powers 
are conferred on city council by statute to reg- 
ulate streets, but manner of performing such 
powers ‘has not been directed by Legislature, 
such manner should not be arbitrary or oppres- 
sive, and if attempted the courts may interfere 
and prevent an unreasonable course by the city 
in the execution of what it has enacted through 
its council—Central Life Assur. Soc. of the 
United States v. City of Des Moines, Iowa, 171 
N. W. 31 

66. Ratification——A municipality is bound 
by a contract for purchase of property for it by 
an unauthorized agent, if, with knowledge 
thereof, its acts amount to ratification—Union 
Water Meter Co. v. Town of New Martinsville, 
W. Va., 98 S, E. 516. 

67. Novation — Consideration. — Where 
obligee in note released joint maker and there- 
after agreed to arrangement whereby such 
joint maker should be liable on note instead of 
the other joint maker on note, and the accept- 
ance, and the first joint maker’s liability there- 
on were based upon a sufficient consideration. 
—People’s Savings Bank v. Wright, Ky., 209 S. 
W.- 342. 

68. Partnership—Dissolution. — Where a 
partnership was never dissolved in any formal 
sense, either by contract or notice, it continues 
to exist as to creditors.—Rutledge v.° Wright, 
Iowa, 171 N, W. 28. 

69.———Profits.—-An agent who breaks a cove- 
nant not to engage in some other business does 
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not, as a matter of course, become chargeable 
as a trustee for the profits of the forbidden 
venture.—Beatty v. Guggenheim Exploration 
Co., N. Y¥., 122 N. E. 378, 225 N. Y. 380. 

70. Single Adventure.—A valid partnership 
may be formed for the purpose of buying up a 
single piece of real estate, selling it, and divid- 
ing the prolts.—Chowning v. Graham, Okla., 178 
Pac. 676. 

71. Payment—Extinguishment.—Payment to 
either of two joint obligees extinguishes the 
obligation.—Jens-Marie Oil Co. v. Rixse, Okla., 
178 Pac. 658. 

72. Principal and Agent—dActs and Declara- 
tions.—Where agent’s authority is partly in 
writing and partly in parol, the jury in deter- 
mining the extent of such authority may con- 
sider the acts and declarations of the agent.— 
— Mut. Life Ins. Co. v. Hayes, Ala., 80 So. 
834. 

73. Benefit of Third Party.—Agent is not 
liable to third party on contract entered into 
on behalf of principal, when in fact he had 
authority to make the contract.—Brenard Mfg. 
Co, v. J. D. Sketchley Store, lowa, 171 N. W. 18. 

74. Quieting Title—Cloud on Title—A deed, 
which is in fact a mortgage, executed for a 
valid consideration and properly of record, is 
not a cloud on title by which is meant a sem- 
blance of title, either legal or equitable, or a 
claim of a right in lands opnceees in some 
legal form, but which is in fact invalid, or 
which it would be inequitable to enforce.— 
Dunbar v. Morajeska, Ariz., 178 Pac. 777. 

75. Common Grantor.—Where both parties 
in action to quiet title claim title! from common 
source, it is not necessary to prove title in 
grantor.—Rockey v. Vieux, Cal., 178° Pac. 712. 


76. Railroads—Signals.—Plaintiff, who knew 
of gong and the purpose for whick it was kept, 
had the right to assume that it would be ring- 
ing, as-required by ordinance, if a train was 
approaching in close proximity.—Lake Erie & 
W. R. Co. v. MeFarren, Ind., 122 N. E, 330. 

77. Signals.—Where the ringing of a bell 
or other signal is reasonably necessary to warn 
travelers of the approach of trains, such signal 
should be given before a train reaches a cross- 
ing, whether required by statute or ordinance. 
—Pittsburgh, C., C. & St. L. Ry. Co. v. Tatman, 
Ind., 122 N. E. 357. i 

78. Signals.—Where engineer in charge of 
train negligently fails to give signals or alarms 
after discovering peril of plaintiff's minor son, 
the fact that the minor was a trespasser is no 
defense.—Louisville & N. R. Co, v. Phillips, Ala., 
80 So. 790. 

79. Reformation of Instruments — Mutual 
Mistake.—A mistake must be mutual to au- 
thorize reformation of a contract.—F. T. Justice 
& Co. v .Rogers, Ky., 209 S. W. 344. 


80. Removal of “Causes—Removability.—No 
suit which could not have been originally 
brought in the federal court can be removed 
from a state court.—State of Georgia v. South- 
ern Ry. Co., U. S. D. C., 255. Fed. 369. 

81. Sales — Caveat Emptor.—The maxim 
of caveat emptor is applicable to contracts of 
purchase of personalty, and is adhered to both 
by courts of law and of equity, in absence of 
fraud.—Pridgen v. Long, N. C., 98 S. E. 451. 

82.——Completed Contract. — Correspondence 
relative to purchase and sale of flour held not 
to show a completed contract; there being no 
unqualified acceptance by either party.—Corydon 
Milling a v. Noblesville Milling Co., Ind., 122 
N 62. 




















83. Misrepresenting Quantity. — When a 
seller misrepresents quantity of subject-matter 
of sale, and is in a position to know quantity, 
or to form a reasonably accurate estimate there- 
of, and buyer is not in such position, and relies 
upon such misrepresentation, it amounts to 
fraud.—Leasure v. Hughes, Okla., 178 Pac. 696. 


84.——-Rescission. — Where insolvent buyer 
obtained goods by delive of check without 
having funds in bank, seller’s immediate de- 
mand upon buyer’s assignee for benefit of 
creditors, who was a former employe of buyer, 
for possession of goods, was a sufficient elec- 





tion to rescind sale—Muironey Mfg. Co. v. 
Weeks, Iowa, 171 N. W. 36. 


85. Searches and Seizures — Evidence. — 
Papers seized under a void search warrant, and 
claimed by a citizen, cannot be used against 
him before the grand jury in a criminal investi- 
gation as to whether his takng of such papers 
from the government should be made the basis 
of an indictment, but the warrant should be 
quashed and the papers restored to claimant.— 
In re Marx, U. S. D. C., 255 Fed. 344. 


86. Specific Performance—Judicial Discretion. 
—The discretion which the court of equity 
should erercise in a suit for specific perform- 
ance is a judicial, and not a personal, discre- 
tion.—Blackburn v. McLaughlin, Ala., 80 So. 818. 

87. Part Performance. — Specific perform- 
ance of contract to make a will in favor of an- 
other, where party claiming the right to specific 
performance has performed his part of the con- 
tract, will be decreed, where contract is shown 
with the requisite decree of certainty and 
ee sane v. Rivers, Ga, 98 S. E. 

‘. 





88. Subrogation—Attorney Feus.— Where a 
beneficiary under an insurance contract, the 
proceeds of which were in part used to pay' in- 
sured’s mortgage debt, was subrogated to the 
rights of the mortgagee, he could not recover 
expenses of attorney’s fees which he had not 
paid, the right of subrogation being one of 
—- only.—Smith v. Wells, Ind., 122 N. E. 


89. Trade-Marks and Trade-Names—Second- 
ary Meaning.—Words, such as “Union Painless 
Dentists,” may become so associated with the 
business or avocation of certain persons in a 
certain locality, as to lose their primary mean- 
ing and come to signify the: business carried on 
by such persons and constitute a trade-name.— 
Aultz v. Zucht, Tex., 209 S. W. 475. 


90. Trespuss—Prior Possession.—Prior pos- 
session is itself some evidence of title to land, 
in an action for conversion of its use, rents 
and profits, against a wrongdoer claiming no 
title—Irwin v. McElroy, Ore., 178 Pac. 791. 

91. Trusts—Equity. — When property has 
been acquired in such circumstances that the 
holder of the legal title may not in good con- 
science retain the beneficial interest, equity con- 
verts him into a trustee.—Beatty v. Guggenheim 
— Co., N. Y., 122 N. E. 378, 225 N. Y. 


92. Vendor and Purchaser—Bona Fide Pur- 
chaser.—Actual payment of purchase price be- 
fore notice is essential to maintenance of claim 
that one is bona fide purchaser for value and 
— notice.—Rowe v. Gaskins, Ga., 98 S. E. 


93. Waters and Water Courses—Riparian 
Rights.—Riparian right can be preserved in 
parcels of land which do not border upon stream 
when by conveyance they are severed from 
original riparian tract, and such a conveyance 
is good against owners of other riparian lands 
upon the same stream.—Miller & Lux v. J. 
James Co., Cal., 17 Pac. 716. 

94. Wills—Election.—As a general rub, a 
party cannot take under the will and at the 
same time adverse to it.—Slavin v. Greever, 
Tex., 209 S. W. 479. 


95. Insane Delusion.—It is not sufficient to 
show that testator was possessed’of insane de- 
lusions, but there must be proof that such delu- 
sions had no foundation in fact or probability 
so as to be wholly imaginary.—Edwardson Vv. 
Gerwien, N. D., 171 N. W. 101. 


96. Intention.—The cardinal rule jin the 
interpretation of wills, to which all other rules 
must bend, is that testator’s intention shall pre- 
vail if consistent with law.—Mullaney vy. Mona- 
han, Mass., 122 N. E. 387. 


97. Remainderman.—As to personal prop- 
erty which was in the name of the wife at her 
death, and had been in her name for a number . 
of years, those claiming as remaindermen 
under will of husband had the burden of show- 
ing that said property was covered thereby, 
and did not belong to the wife.—Edwards vy. Wil- 
liamson, Ala., 80 So, 867. 
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